BEFORE THE :
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation
Against:

Kenneth Pomar Rebong, M.D. Case No. 800-2014-008278

Physician's and Surgeon's
Certificate No. A 45813

Respondent
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DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of California. '

This Decision shall become effective at 5:00 p.m. on August 31, 2018.

IT IS SO ORDERED: August 2, 2018.

MEDICAL BOARD OF CALIFORNIA

%/ Slifn, (Wbt —
Kristina D. Lawson, J.D., Chair
Panel B '
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XAVIER BECERRA
. Attorney General of California

JANE ZACK SIMON ,
Supervising Deputy Attorney General
LYNNE K. DOMBROWSKI
Deputy Attorney General
State Bar No. 128080
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 510-3439
Facsimile: (415) 703-5480
E-mail: Lynne.Dombrowski@doj.ca. gov
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

~ STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2014-008278
KENNETH POMAR REBONG, M.D. . | OAH No. 2018030994 -
2350 McKee Road #1 __ STIPULATED SETTLEMENT AND -
San Jose, CA 95116 - . | DISCIPLINARY ORDER

Physician's and Surgeon s Certificate
No. A45813

Respondent.

IT IS HEREBY STIPULATED AND AGREED by and between the parties to the above-
entitled proceedings that the following matters are true:
PARTIES

1.  Kimberly Kirchmeyer (Compldainant) is the Executive Director of the Medical Board

.of California (Board).. She brought this action solely in her official capacity and is represented in

this matter by Xavier Becerra, Attorney General of the State of California, by Lynne K.

Dombrowski, Deputy Attorney General. _

2. Respondent Kenneth Pomar Rebong, M.D. (Respohdent) is represented in this
proceeding by attorney Mark B. Connely, Esq., whose address is: Hall, Hieatt & Connely, LLP,
1319 Marsh Stfeet, 2nd Fioor, San Luis Obispo, CA 93401, telephone no. 805-544-3830.

STIPULATED SETTLEMENT (800-2014-008278)
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3. Onor about February 27, 1989, the Board issued Physician's and Surgeon's |
Certiﬁ.cate No. A45813 to Kenneth Pomar Rebong, M.D. (Respondent). The Physician's and
Surgeon's Certificate was in full force and effect at all times relevant to the charges brought in
Accusaﬁon No. 800-2014-008278, and will expire on May 31, 2020, unless rengawed. |

4.,  Respondent’s Physician’é and éurgeon’s Certificate No. A45813 is currently
restricted by a three-yeér disciplinary probation which went into effect on October 9, 2015'
pursuant to the Board’s Decision and Order in Case No. 03-201 1-217434.. |

| JURISDICTION |

5.  Accusation No. 800-2014-008278 was filed before the Board, and is currently
pending against Respondent. The Accusation and all other statutorily required documents were
properly served on Respondent on March 3, 2017. Respondent timely filed his Notice of Defense
contest{ng the Accusation. ‘

6. A cépy of Accusation No. 800-2014-008278 is attached as Exhibit A and
incorporated herein by reference. |

ADVISEMENT AND WAIVERS

7. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 800-2014-008278. Respondent has also carefully read,

fully discussed with counsel, and understands the effects of this Stipulated Settlement and

. Disciplinary Order.

8.  Respondent is fully aware of his legal right's in this matter, including the right to a
hearing on the charges anci allegations in the Accusation; the right to-confront and cross-examirie
the witnesses against him; the right to present evidencé and to testify on his own behalf; the ri ght‘ 1
to the issuance of subpoenas to compel the attendance of witnesses and the production of
documgnts; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the Célifornia Administrative Procedure Act and other applicable léws. |

9. " Respondent voluntarily, knowingly, and intelligently waives and gives up each and
evéry right set forth above.

1
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CULPABILITY
10. Respondent does not contest fhat, at an administrative\\hearing, Complainant couldn
establish a prima facie case with respect to the charges and allegations in Accusation No. 800-
2014-0082’/"8 and that he has thereby subjected his license to disciplinary action. Respondent
agrees that his Physician's and Surgeofl‘s Cel'ftiﬁcate is Subj ect to discipline and he agrees to be
bound by the Boafd‘s probationary terms as set forth in the Disciplinary Order below. o
| CONTINGENCY |

11.  This stipulation shall be subject to approval by the Medical Board of California.
Respondent understands and agreeé that counsel for Complainant and the s.taff of the Medical
Board of California may communicate directly with the Board regarding this stipulationand .
settlément, without notice to or participation by Respondent or his counsel. By signing the
stipulation, Respondent undérstands and agrees that he may not withdraw his agreement ér seek
to rescind the stipulation prior to the time the Board considers aﬁd acts upon it. If thé Board fails.
to adopt this stipulation as its Decision and Order, the Stipulated Settlement and Disciplihary
Order shall be of no force or effect, except for this paragraph, it shall be inadmissible in any légaIA '
action between the parties, and the Board shall not be disqualified from further action by having |
_considered this matter. |

12, Respondeﬁt agrees that if he ever petitions for early termination or modification of
probation, or if t.he-Board ever petitions for revocation of probation, all of the charges and
allegations contained in Accusation No 800-2014-008278 shall be deemed true, correct, and fully
admitted by Respondent for purposes of that proceeding or any other licensing f)roceeding
involving Respondeﬁt in the State of California. |

13. The parties understand and agree that_Porfable Document Format (PDF) and facsimile

copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

“signatures thereto, shall have the same force and effect as the originals.

14. In consideration of the foregoing admissions and stipulations, the parties agree that

the Board may, without further notice or formal proceeding, issue and enter the following

Disciplinary Order:

STIPULATED SETTLEMENT (800-2014-008278)
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DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A45813 issued
to Respondent Kenneth Pomar Rebong, M.D. is revoked. However, the re\}ocation is stayed anci
Respondent is placéd on probation for three (3) years, to run consecutively with his current
probation which went into effect on October 9, 2015 in Case No. 03-201 1-217434, on the
following terms and conditions: |

1. EDUCATION COURSE. Within 60 calendar days of the effective date of this

Decision, and on an annual Basis thereafter, ReSpondent shall submit to the Board or it_s designee
for its prior approval educétional' program(s) or course(s) which shall not be less than 40 hours
per year, for each year-of probatioh. The educational program(s) or course(s) shall be aimed at
correcting any areas of deficient practice or knowledge and shall be Category I certified. The
educational program(s) or course(s) shall be at Respondent’s expense and shall be in addition to
the Contiﬁuing Medical Education (CME) requirements fér renewal of licensure. Following the
completion of each course, the Board or its designee may administer an examination to test |
Respondent’s knowledge of the course. Respondent shall provide proof of attendance for 65

hours of CME of which 40 hours were in satisfaction of this condition.

2. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respohdent shall enroll in a course in medical record keeping approved in -

advance by the Board or its designee. Respondent shall provide the approved course provider

with any information and documents that the approved course provider may deem pertinent.
Respondent shall parficipate in and successfully complete the classroom componentof the course
not later than six (6) months after Respondent’s initial enrollment. Réspondent shall successfully
complete any other component of the.course within one (1) year of enroilment. The medical
record .keeping course shall be at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

~A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board

or its designee, be accepted towards the fulfillment of this condition if the course would have

/ 4
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been approved by the Board or its designee had the course been taken after the effective date of
this Decision.

Respondent shall submit a certification of successful compleﬁon to the Board or its
designee not later than 15 calendar days after successfully completing the course, or not later than

15 calendar days after the effective date of the Decision, whichever is later.

3. MONITORING — PRACTICE (PEP). Within 30 calendar days of the effective date of
this Decision, Respondent shall submit to the Board or its designee broof of Respondent’s
enrollment and participation in a professional enhancement program (PEP), approved in advance
by the Board or its designee, that provides practice monitoring which includes, at a minimum,
quarterly chart review, semi-annual practice assessment, and semi-annual review of professioﬁal
growth and education. Respondent shall participate in the professional enhancement program at
his own expensé during the entire term of probation and it shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

Respondent shall provide the Board the name and qualifications of his assigned PEP
monitor who shall be a physi'cian and surgeon with a license that is valid and in good standing in
California, émd who is preferably American Board of Medical Specialties (ABMS) certified. The
monitor shall have no prior or current business or personal relationship with Respohdent; or other
relationship that could reasonably be expected to compromisé the ability of the monitor to render
fair and unbiased reports to the Board, including but not limited to any form of bartering, shall be
in Respondent’s field of practice, and must agree to serve as Respondent’s monitor. Respondent
shall pay all monitoring costs. |

Respondent shall provide the approved monitor with copies of the Decision and
Accusation. Within 15 calendar days of receipt of the Decision and Accusation, the monitor shall
submit a signed ététernent to the Board that the monitor has read the Decision and Accusation, |
fully understandé the role of a monitor, and a proposed monitoring plan. -

Within 60 calendar days of the effective date of this Decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved monitor. Respondent shall

1
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make all records available for immediate inspection and copying on the premises by the monitor
at all times during business hours and shall retain the records for the entire term of probation.

If Respondent fails to obtain apprcval of a monitor within 60 calendar days cf the effective
date of this Decision, Respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall cease the practiceef medicine until a monitor is approved to provide monitoring B
responsibility.

The monitor shall submit a quarterly written report to the Board or its designee which
includes an evéluation of Respondent’s performance, indicating whether Respondent’s practices
aie within the standards of practice of medicine, a,nd Whetiier Respondent is practicing medicine
safely. It shall be the sole responsibility of Respondent to ensure that the monitor submits the
quarterly written reports to the Board or its designee within 10 cqiendar days after the end of the
preceding quarter.

* If the monitor resigns or is no longer available, Respondent shall, within 5 calendar days of
such resignation or unavailability, submit to the Board or its designee, for prior approval, the
name and qualiﬁcations ofa replécement monitor who wili be assuming that responsibility wifhin
15 calendar days. If Respondent.fails to obtain approval of a replacement monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive a
notification from the Board or its designee to cease the practice of medicine within three 3)
calendar days after being so notified. Respondent shall cease the practice of medicine until a
replacement ‘monitor is approved and assumes monitoring respon51b111ty |

4. NOTIFICATION. Within seven (7) days of the effectlve date of thls Decision, the

Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the
Chief Executive Officer at every hospital where privileges or membership are extended to
Respondent, at any'othe; facility where Respondent engages in the practice ef medicine,

including all physician and locum tenens registries or other simiiar agenciec, and to the Chief
Executive Officer at every insurance carrier Wthh extends malpractice insurance coverage to

Respondent Respondent shall submit proof of compliance to the Board or its de51gnee within 15

6
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calendar days. This condition shall apply to any change(s) in hospitals, other facilities or

insurance carrier.

5. SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE

NURSES. During probation, Respondent is prohibited from supervising physician assistants and
advanced practice nurses.

'

6. OBEY ALL LAWS. Respondent shall obey all federal, state and local laws, all rules

governing the practice of medicine in California and remain in full compliance with any court
ordered criminal probaﬁon, payments, and other orders.

7. QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of pérjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation. Respondent shall submit quarterly declarations
not later than 10 calendar days after the end of the preceding quarter.

8. GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit
Respoﬁdenf shall comply with the Board’s probation unit.

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
residence addresses, email address (if available), and telephone number. Changes of such
addresses shall be immediately communicated in writing to the Board or its designee.  Underno

circumstances shall a post office box serve as an-address of record, except as allowed by Business

-and Profe’ssioris Code section 2021(b).

- Place of Practice

Réspondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s

license.

STIPULATED SETTLEMENT (800-2014-008278)
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Travel or Residence Outside California

Respondent shall immediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdicﬁon of California which lasts, or.is contemplated to last, more than thirty
(30) calendar days.

In the event Respondent should leave the State of California to reside or to practice,

. Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of

departure and return.

9. INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be available

in person upon request for interviews either at Respondent’s place of business or at the prdbatioﬁ
unit office, with or without prior notice throughout the term of probation.

10. NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or its

designee in writing withih 15 calendar days of any periods of non-practice lasting more than 30 -

calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is

defined as any period of time Respondent is not practicing medicine as defined in Business and
Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct

patient care, clinical activity or teaching, or other activity as approved by the Board. If

" Responderit resides in California and is considered to be in non-practice, Respondent shall

comply with all terms and conditions of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practicé and does not relieve Respondent from complyirig with all the terms and conditions of
probation. Practicing medicine in anothef state of the United States or Federal jurisdiction while
on probaﬁon with the medical licensing authority of that state or jurisdicﬁon shall not be
considered non-practice. A Board-ordered suspension of practice shall not be considered as.a
period of non-practice.

In the event Respondent’s pe.riod.of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federation of Sfate Medical Boards’ Special
Purpose Examiné.tion, or, at the Board’s discretion, a clinical competence assessment progfam

that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model

8
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Disciplinary Orders and Disciplinary Guidelines” prior to resuming the practice of medicine.
Respéndent’s period of non-practi_ce while on probation shall not exce.ed two (2) years.
Periods of non-practice willv not apply to the reduction of the probationary term.
Périods of non-practice for-a Respondent residirig outside of California Wili relieve.

Respondent of the responsibility to comply with the probationary terms and conditions with the

exception of this condition and the following terms and conditions of probation: Obey All Laws;

‘General Probation Requlrements and Quarterly Declarations.

11. COMPLETION OF PROBATION Respondent shall comply with all financial

obligations (e.g., restitution, probation costs) not later than 120-calendar days prior to the

completion of probation. Upon successful completion of probation, Respondent’s certificate shall

-be fully restored.

12, VIOLATION OF PROBATION. Failure to fully comply with any term or condition of |-

probation is a violation of probation. If Respondent violates probation in any respect, the Bodrd,
after giving Respondent notice and the opportunity to be heard, may revoke probation and carry

out the disciplinary order that was stayed. If an Accusation, or Petition to Revoke Probation, or an

Interim Suspension Order is filed against Respondent durmg probatlon the Board shall have

continuing Jur1sd1ct1on until the matter is final, and the period of probation shall be extended until
the matter is final.

13. LICENSE SURRENDER. Following the effective date of this Decision, if Respondent

ceases practicing due to retirement or health reasons or is otherwise unable to satisfy the terms
and conditions of probation, Respondent may request to sﬁrrender his or her license. The Board
reserves the right to evaluate Respondent’s request and to exercise its discretion in determining 4
whether or not' to grant the request, or to take any other action deemed éppropriate and reasonable
under the circumstances. Upon formal aéceptance of the surrender, Respondent shall within 15
calendar days deliver Respondent’s wallet and wall certificate to the Board or its designee and
Respondént shall no longer practice medicine. Respondent will no longer be subject to the terms
and cdnditiops of probation. If Respondent re-applies for a medical license, the application shall

be treated as a petition for reinstatement of a revoked certificate.

9
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and conditions and other matters contained in the above Stipulated Settlement and Disciplinary

14. PROBATION MONITORING CQSTS. Respondent shall pay the costs associated with

probation monitoring each and every year of probation, as desigrated by the Board, which may be
adjusted on an annual basis. Such costs shall be payable to the Medical Board of California and

delivered o the Board or its designee no later than January 31 of each calendar year.

ACCEPTANCE

I have caretully read the above Stipulated Settlement and Disciplinary Order and have fully |
discussed it with my attorney, Mark B. Connely, Esq. I understand the stipulation and the effect

it will have on my Physician's and Surgeon's Ccm'ﬁcate. I enter into this Stipulated Settlement

ngly, and intelligently, and agree to be bound by the

and Disciplinary Order voluntasily, knowi
Decision and Order of the Medical Board of Califptnia.
DATED: 7%227 // f’ n

KENNETH f‘()mk‘ﬁ O}

Redpondent

1 have read and fully discussed with Respondent Kenneth Pomar Rebong, M.D. the terms

Order. 1approve its form and content.

DATED: (/ 20/ /& // Lats éawu.[
t—t MARK B, CONNELY, ES%
HALL, HIEATT & CONNELY, LLP

Attorney for Responden!

10
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ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Medical Board of California.

DATED: JJ*‘] %,_%16

SF2016200335.

Respectquy submitted,

XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General -

Lw%e K. DOMBROWSKI

~ Deputy Attorney General
Attorneys for Complainant

11
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STATE OF CALIFORNIA
MEDICAL BOARD-OF CALIFORNIA

XAVIER BECERRA SACRAMENTO hney” > 20 1]
Attorney General of California BY . (”,[, 74> ANALYST
JANE ZACK SIMON

Supervising Deputy Attorney General
LYNNE K. DOMBROWSKI
Deputy Attorney General
State Bar No. 128080
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5578
Facsimile: (415) 703-5480
E-mail: Lynne.Dombrowski@doj.ca.gov
Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA -
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2014-008278
Kenneth Pomar Rebong, M.D. ACCUSATION

2350 McKee Road, Suite 1
San Jose, CA 95116-1617

Physician's and Surgeon's Certificate
No. A45813, :
Respondent.
Complainant alleges:

PARTIES

1.  Kimberly Kirchmeyer (Complainant) brings this Accusation solely in her official
capacity as the Executive Director of the Medical Board of California, Department of Consﬁmer
Affairs (Board). |

2. Onor about February 27, 1989, the Medical Board issuéd Physician's and Surgeon's
Certificate Number A45813 to Kenneth Pomar Rebong, M.D. (Respondent). The Physician's and
Surgeon's Certificate was in full force and effect at all tirhes relevant to the charges brought herein
and will expire on May 31, 2018, unless renewed. The Certificate was in full force and effect at
all times relevant to the charges brought herein but it is currently restricted by the probation
described in paragraph 3 herein.

1

(KENNETH POMAR REBONG, M.D.) ACCUSATION NO. 800-2014-008278
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CURRENT DISCIPLINE: PROBATION

3. On September 9, 2015, in a prior disciplinary action before the Medical Board of
California entitled “In the Matter of the Accusation Against Kenneth Pomar Rebong,.M.D.,” ,
Case Number 03-2011-217434, the Board issued a Decision and Order, effective October 9, 2015,
in which discipiine was imposed on Respondent's license (hereinafter “the Decisicin.”) The
discipline was the result of a stipulated settlement between the psrtiss. Pursuant to the Decision,
Respondent’s Physician’s and Surgeon’s Certificate was revoked, but the revocation was stayed
and Respondent was placed on probation for a period of three years and subject to certain terms -

and conditions.

JURISDICTION
4.  This Accusation is brought before the Board, under the authority of the following
laws. All section references are to the Business and Professions Code unless otherwise indicated.

5. Section 2227 of the Code provides that a licensee who is found guilty under the

-Medical Practice Act may have his or her license revoked, suspended for a period not to éxceed:

one year, placed on probation and required to pay the costs of probation monitoring, or such other |
action taken in relation to discipline as the Board deems proper..
6.  Section 2234 of the Code, states:

“The board shall take action against any licensee who is charged with unpiofessional

conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the foli'owing:

“(a) Violating or attempting to viollate, directly or indirectly, assisting in or abetting the
violation of, or conspiring to violate any provision of this chapter.

“(b) Gross negligence.

“(c) Repeated negligent acts. To be repeated, there must be two or more negligent acts or

‘omissions. An initial negligent act or omission followed by a se}iarate and distinct departure from

the applicable standard of care shall constitute repeated negligent acts.
“(1) An initial negligent diagnosis followed By an act or omission medically appropriate
for that negligent diagnosis of the patient shall constitute a single'negligent act.

2

(KENNETH POMAR REBONG, M.D.) ACCUSATION NO. 800-2014-008278
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“(2) When the standard of care requires a change in the diagnosis, act, or omission that
constitutes the negligent act described in paragraph (1), including, but not limited to, a
reevaluation of the diagnosis or a change in tfeatr_rlent; and th@ licensee's conduct departs ffom the
applicable standard of care, each departure constitutes a separate aﬁd distinct breach of the
standard of care.

“(d) Incompetence.

* “(e) The commission of any act involving dishoﬁgsty or corruption which is substantially
related to the qualifications, functions, or duties of a physician and surgeon.

“® Any' action or conduct which would héve warranted the denial of a certificate.

“(g) The practice of medicine from this stafe into another state or country without meeting
the legal requirements of that state or country for the practice of medicine. Section 2314 shall not
apply to this subdivision. This subdivision shall become operative upon the implem.entation. of the
proposed registration program described in Section 2052.5. |

“(h) The repeated failure by a certificate holder, in the absence 6f good cause, to attend and
participate in an interview By the board. This subdivision shall only apply t;) a certificate holder
who is the subject of an investigation by the board.”

7. Section 725 of the Code states:

"(aj Repeated abts of clearly excessive prescribing, furnishing, dispensing, or administering
of drugs or treatment, repeated acts of clearly excessive use of diagnostic procedures, or repeated |
acts of clearly excessive use of diagnostic or treatmeﬁt facilities as determined by the standard of
the community of licensees is unprofessional conduct for a physician and surgeon, dentist,
podiatrist, psychologist, physical therapist, chiropractor, optometrist, speech-lahguage pathologist,
or audiologist. | |

"(b) Any peré_on who engages in repeated acts of clearly exc‘essi»ve préscribing or
admim'st-ering'of drugs or treatment is guilty of a misdemeanor and shall be puniéhed by a fine of
not less than one hundred dollars ($100) nor more than six hundred dollars ($600), or by
imprisonment for a term of not less than 60 days nor more than 180 days, or by both that fine and |
imprisonment.

3

(KENNETH POMAR REBONG, M.D.) ACCUSATION NO. 800-2014-008278 |
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"(c) A practitioner who has a medical basis for pfescribing, furnishing, dispensing, or
administering dangerous drugs or prescripﬁon controlled substances shall not be subject to
disciplinary action or prosecution under this section. |

"(d) No physician and surgeon shall be subject to disciplinary action pursuant to this section
for treating intractable pain in Compliancé: with Secti01-1 2241.5."

8.  Section2234.1 of the Code states, in pertinent part:

“(a) A phjfsician and surgebn shall not be subject to discipline pursuant to subdivision (b),
(c), or (d) of Section 2234 solely on the basis that the treatment or advice he or she réndered _tb a
patient is alternative or complementary medicine, including the treatmeni; of persistent Lyme |
disease, if that treatment or advice meets all of the followmg requ1rements

(1) It is prov1ded after informed consent and a good falth prlor examination of the patlent
and medical indication exists for the treatment or advice, or it is provided for health or well-being.

(2) It is provided after the physician and surgeon has given the patient information
concerning conven'tional treatment and describing the education, experience, and credentials of
the physician and surgeoﬁ related to the alternative or complementary medicine that he or she
practices.

(3) In the case of alternative or complementary medicine, it ddeé not cause a delay in, or
discourage traditional diagnosis of, a condition of the patient.

(4) It does not cause death or seriéus bodily injury to the patient.

(b) For purposes of this section, “alternative or complementary medicine,” means fhose
health care methods of diagnosis, treatment, or healing that are not generally ugéd but that provide
a reasonable potential for therapeutic gain ina patient’s’medical condition that is not outweighed
by the risk of the health care method. . . .”

9.  Section 2266 of the Code states: “The failure of Va physician and surgeon to maintain

adequate and accurate records relating to the provision.of services to their patients constitutes

unprofessional conduct.”
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FIRST CAUSE FOR DISCIPLINE

(Unprofessional Conduct: Gross Negligence and/or Repeated Negligent Acts and/or
Incompetence and/or Excessive Prescribing/Treatment)

10. Respondent Kenneth Pomar Rebong, M.D. is subject to disciplinary action for
unprofessional conduct under sections 2234(b) and/or 2234(c) and/or 2234(d) and/or 725 in that
Respondent’s overall conduct, acts and/or omissions, with regard to the patie:nt1 constitutes gross
negligence and/or repeated negligent acts and/or incompetence and/or excessive
prescribing/treatment, as more fully described herein below.

| 11. Onorabout June 19, 2014, Respondent first saw a 50-year-old male patient
(hereinafter “the patient™) for oral lesions, blisters/sores on his lip and mouth. Respondent saw
the patient at Alexian Extended Care Medical Center in San Jose (hereinafter “Alexian”.)
Respondent diagnosed the patient with the Herpes Simplex Virus I (HISV-1) and prescribed
Zovirax (acyclovir) pills.? Respondent’s progress notes for this initial visit are very brief, without
an adequate description of the patient’s condition and symptoms, and without documented
findings to support the HSV-1 diagnosis. Most of Respondent’s handwritten progress notes are
illegible.

12. © On or about June 23, 2014, the patient returned to Alexian and reported losing a few
of his pills. The patient was seen by another physician who issued‘a brescription for acyclovir.

13.  Onorabout July 8, 2014, the patient returned to Alexian and was seen by
Réspondent. The patient’s oral lesions persisted. Respondent issued another prescription for
acyclovir/Zoviréx. Resbondent’s diagnosis continued to be HSAV-I.

14.  Onorabout July 22, 2014, the patient returned to Alexian and was seen by

Respondent. The patient reported that he still had “cold sores.” Respondent issued another

! For protection of the patient’s privacy rights, his name will not be revealed in this
pleading but he will be identified to Respondent through discovery.
) Zovirax, the brand name for acyclovir, is a synthetic nucleoside analogue active against
herpes viruses. It is a dangerous drug as defined by Business & Professions Code section 4022. It
is indicated for the acute treatment of the herpes viruses (HSV-1; HSV-2) and the varicella-zoster
virus.
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prescription for acyclovir/Zovirax. Respondent’s handwritten progress notes for this visit are
mostly illegible.

15.  On or about July 28, 2014, the patient saw Respondent at Respondent’s private
practice called “Active Mind & Body” (hereinafter “Active Mind”.) The patient’s oral lesions
persisted. Respondent sold the patient an oral silver sélution, Argentyn, to help treat the oral
lesions, at the cost of $95 for 16-ounces. Respondent failed to document that he discussed with
the patient the specific risks and benefits of this alternative treatment and its use, other
conventional treatment options, and his education and experience with this alternative treatment.

16. On or about July 29, 2014, the patient saw Respondent at Alexian for the same
complaints. Respondent issued another prescfiption for acyclovir/Zovirax. Respondent’s
handwritten notes for this visit are very brief and are mostly illegible.

17.  On or about August 4, 2014, the patient again saw Respondent at Active Mind,
Respondent’s private practice. The patient’s oral lesions persisted. The patient paid Respondent
$300 in advance for two treatments using the GHL AZURA Ultraviolet (uv) Puriﬁcatioh System
tc: treat the patient’s oral lesions. This syste:rllprocedure involves removing blood from the
patient, briefly exposing that blood to selected frequencies of ultraviolet light, and then re-
infusing the blood back into the patient’s body. It is also known as Ultraviolet Blood Irradiation
Therapy (“UBI” or “UVBI”) and is not an FDA-approved Heatmeﬁt.

18. On August 4, 2014, the patient signed three forms provided by Respondent: a general
Treatment Consent Form; a Consent fof Non-Conventional Treatment (IBR or UBI); and; a
Patient Directed Informed Consent for BioPhotonic Therapy.

~19. * On or about August 4, 2014, Respondent performed the first UBI procedure on the
patient but did not document the details of the procedure in fhe medical records.

20. On or about August 12, 2014, the patient saw a second physician afbout his oral
lesions. The second physician performed a history and physical examination, ordered lab tests,
and took a viral culture.

21. Onor about August 14, 2014, the patient returned to see Respondent at Active Mind

for the second UBI procedure. Respondent did not document the details of the procedure in the
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patient’s medical records. Respondent sold patient a 32—oz. bottle of Argentyn oral silver
solution for $140. |
22.  On or about August 15, 2014, the patient received the test results frorn the second
physician and was informed that he did not haa/e the herpes simplex virus. The diagnosis was that
he had aphthous ulcers, commonly known as canker sores. The patient was prescribed a topical
paste.
23, " The patient reported that his mouth and lip sores healed after about one week of using
the topical paste prescribed by the second physician.
24. During a Deeernber 2015 interview with an investigator for the Medical Board:
a. Respondent demonstrated a lack of knowledge of how the GHL AZURA
Ultrav1olet Purification System worked, the device’s reported mechamsm of action, and its
potential risks;
b. Respondent demonstrated a lack of knowledge regardlng standard HSV testing,
spe01ﬁcally with regard to antibody testing; .
c.  Respondent demonstrated a lack of knowledge about the Argentyn silver
solution and its potential risks;
d. Respond'ent was'unable to fead many of his own progress notes for the patient.
25. Respondent’s overall conduct, acts and/or omissions, with regard to the patient, as set
forth in paragraphs 10 through 24 herein, constitutes unprofessional conduct through gross
negligence.andlor repeated negligent acts and/or incompetence and or excessive
prescribing/treatment, pursuant to Business and Professions Code Sections 2234, subdivisions (b)
and/or (c) and/or (d) and/or Section 725, and is therefore subject to disciplinary action. More
specifically, Respondent is guilty of unprofessional conduct with regard to the patient as follows:
a.  During the course of his treatment of the paﬁent, Respondent failed to
document any‘consideration of a change in treatment gisfen the lack of improvement in the
patient’s condition. Respondent failed to consider alternative diagnoses and/or failed :to perform

additional testing to confirm his original diagnosis of the herpes simplex virus.
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b.  Respondent failed to establish and document a medical indication for his

recommending and dispensing of the alternative treatment of the Argentyn oral silver solution.

c.  Respondent failed to establish and document a medical indication for his
recommending and performing of tﬁe alternative treatment of the GHL. AZURA Ultraviolet
Purification System.

d. Respondent failed to adequately document obtaining informed consent from the
patient for the alternative tre]atment using the Argentyn oral silver solution. |

e.  Respondent failed to adequately document ob.taining informed consent from the |’
patieﬁt for the altern_étive treatment using the GHL. AZURA Ultraviolet Purification Systerﬁ. ~

f. - Respondent demonstrated a lack of knowledgéregarding standard HSV testing,
spec1ﬁcally with regard to antibody testing. |

g.  Respondent demonstrated a lack of knowledge in his failure to consider

- alternative diagnoses, testing, and treatment options when the patient’s condition persisted.

h.  Respondent demonstrated a lack of knbwledge regérding the Argentyn oral
silver solution aﬁd its potential risks. |

i. Respondent demonstrated a lack of knowledge regarding the GHL AZURA
Ultraviolet Purification System and its potential risks.

' j- RespOndent’s providing of the two alternative treatments, Argentyn and UVBI,

constitutes repeated acts of clearly excessive dispensing or .administering of treatment.

k. Respondent’s written notes for treating the patient are inadeciuate; incomplete,
and mdstly illegible. Procedure notes were absent and the medications dispensed were not
adequately dogumented.

SECOND CAUSE FOR DISCIPLINE

(Unproféssional Conduct: Failure to Maintain Accurate and Adequate Medical Rec_ord.s)A
26. * Respondent is sﬁbj ect to discipiinary action for unprofessioﬁal conduct under section

2266 for failure to maintain adequéte and accurate records relating to the provision of servicés to
the patient, as alleged in paragraphs 10 through 25, which are incorporated herein by referehce as

if fully set forth.
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PRAYER ,

WHEREFORE, Complalnant requests that a hearing be held on the matters herem alleged,
and that foIlowmg the hearing, the Medical Board of Cahforma issue a decision:

1.  Revoking or suspending Physician's and Surgeon's Certificate Number A458.13,
issued to Kenneth Pomar Rebong, M.D.; | |

2. Revoki‘nga suspending or denying approval of Kéﬁneth Pomar Rebong; M.D:!.s
authority to supervise physician assisfants, pursuant .to sectioﬁ 3527 of the Code;

3. Ordering Kénneth Pomar Rebong, M.D., if placed on probation, to pay the Board the
costs of probation monitoring; and | '

4. Taking such other and further action as deemed necessary and proper.

DATED: March 3, 2017 Ww MW

KIMBERLY, KIRCHMEYFR
Executive D1rector

Medical Board of California A
Department of Consumer Affairs
State of California

Complainant -

SF2016200335

~41691447.doc
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